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Casualties of the War on Crime: Fairness,

Reliability and the Credibility of Criminal
Justice Systems
STEPHEN

B.

BRIGHT*

Due process of law has become a casualty of the war on crime. As
representatives of both political parties compete to show which is the
toughest on crime, the criminal justice systems in the United States have
become so result-oriented that little attention is paid to the fairness and
reliability of the process which leads to those results. In the quest to
obtain more convictions and death sentences, little concern is being
shown for the likelihood of error and the need to provide equal justice
for persons of color and the poor.
Yet the criminal justice systems are making some of the most
important governmental decisions in society-who will lose their liberty
and for how long, and who will be put to death. The operation of the
criminal justice systems is particularly important to the African-American community. One third of African-American men between the ages
of 18 and 30 are under some type of court supervision and by the turn of
the century one half of all black men will be in prison or jail, or on
probation or parole.'
There is good reason for everyone to be concerned about how well
criminal courts are discharging their responsibilities. Supreme Court
Justice John Paul Stevens has pointed out that "the recent development
of reliable scientific evidentiary methods has made it possible to establish conclusively that a disturbing number of persons who had been sentenced to death were actually innocent."'2 This "most dramatically
illustrates" the consequences of failing to provide competent legal counsel to the poor.3 In the 20 years since the Supreme Court upheld the
resumption of capital punishment, 59 persons sentenced to death have
* Director, Southern Center for Human Rights, Atlanta, Georgia; Visiting Lecturer, Harvard
Law School; Visiting Associate Professor, Georgetown University Law Center; B.A. 1971, J.D.
1974, University of Kentucky.
1. See MARC MAUER & TRACY HULING, YOUNG BLACK AMERICANS AND THE CRIMINAL
JUSTICE SYSTEM: FIVE YEARS LATER (The Sentencing Project 1995) (providing thorough
documentation of the impact that the criminal justice systems are having on young AfricanAmericans and other sources on the subject).
2. Justice John Paul Stevens, Opening Assembly Address, American Bar Association Annual
Meeting, Aug. 3, 1996, at 13.
3. Id. at 12.
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been freed after establishing their innocence. 4 The Department of Justice has recently published a report on a number of other persons convicted of crimes, but later exonerated by scientific evidence. 5
Courts make many other important decisions in criminal cases
besides guilt or innocence. Courts set bail and determine the lawfulness
of law enforcement practices such as searches, seizures and interrogations, all of which have enormous consequences with regard to the type
of society we have. A finding of guilt only raises a second question of
how that offender is to be punished. Punishments range from community service, to fines, to days in jail, to years in prison, to life imprisonment without the possibility of parole, and to death.
Those decisions are frequently influenced by legally irrelevant considerations such as race, poverty, and politics. Racial disparities are
found throughout the criminal justice systems.6 Virtually every report
that has examined the operation of the death penalty has found racial
discrimination in its infliction. 7 One of the most recent reports reaching
this conclusion was issued in July by the International Commission of
Jurists, a highly regarded organization made up of jurists from around
the world, after a visit to the United States.8
Yet courts tolerate racial discrimination and often refuse even to
examine issues of racial prejudice. The Supreme Court allowed Georgia
4. See MICHAEL L. RADELET, ET AL., IN SPITE OF INNOCENCE (1992) (providing a description
of 400 cases involving innocent people convicted of capital crimes in the history of the United
States); Ted Gest, A house without a blueprint, U.S. NEws & WORLD REP., July 8, 1996, at 41.
5. See NATIONAL INSTITUTE OF JUSTICE, CONVICTED BY JURIES, EXONERATED BY SCIENCE:
CASE STUDIES IN THE USE OF DNA EVIDENCE TO ESTABLISH INNOCENCE AFTER TRIAL (1996).

6. See, e.g., Stephens v. State, 456 S.E.2d 560, 561 (Ga. 1995) (finding that of the 375
persons serving life sentences in Georgia for a second conviction for sale or possession with intent
to distribute certain narcotics, 98.4% are African-Americans); State v. Russell, 477 N.W.2d 886,
889 (Minn. 1991) (finding equal protection violation due to more severe sentences imposed for
possession of crack cocaine than for powdered cocaine where 96.6% of those charged with
possession of crack cocaine are black and 79.6% of those charged with possession of powdered
cocaine are white); Samuel L. Myers, Jr., Racial Disparity in Sentencing: Can Sentencing
Reforms Reduce Discriminationin Punishment?, 64 U. COLO. L. REv. 781 (1993); Gary Kleck,
Racial Discrimination in Criminal Sentencing: A Critical Evaluation of the Evidence with
Additional Evidence on the Death Penalty, 46 AM. SOCIOLOGICAL REV. 783 (1981); Dennis
Cauchon, Sentences for Crack Called Racist, USA TODAY, May 26, 1993, at 1A; Ruth Marcus,
Racial Bias Widely Seen in Criminal Justice System, WASH. POST, May 12, 1992, at A4.
7. See, e.g., U.S. GENERAL ACCOUNTING OFFICE, DEATH PENALTY SENTENCING: RESEARCH
INDICATES PATrERN OF RACIAL DISPARITIES (1990) (reporting that a synthesis of 28 studies shows
a pattern of racial disparities in charging and imposition of the death penalty in the statutes

adopted since 1972); Stephen B. Bright, Discrimination, Death and Denial: The Tolerance of

RacialDiscrimination in the Infliction of the Death Penalty, 35 SANTA CLARA L. REV. 433 (1995)
(describing racial discrimination in the infliction of the death penalty and the failure of courts to

deal with it).
8. See INTERNATIONAL

COMMISSION OF JURISTS, ADMINISTRATION OF THE DEATH PENALTY
IN THE UNITED STATES (June 1996).
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to carry out death sentences despite significant racial disparities in the
infliction of the death penalty. 9 Two African American men sentenced
to death by an all-white jury in Utah were executed even though jurors
received a note which contained the words "Hang the Nigger's" [sic]
and a drawing of a figure hanging on a gallows. 10 No court, state or
federal, even held a hearing on such questions as who wrote the note,
what influence it had on the jurors, and how widely it was discussed by
the jurors. Similarly, William Henry Hance was executed in Georgia
without any court holding a hearing on the use of racial slurs by jurors
who decided his fate. '" Other courts have refused to look behind gross
racial disparities for discrimination. 2 The tolerance of racial discrimination and the refusal of courts even to examine these issues reveals a
lack of commitment to fairness.
This lack of fairness seriously undermines the reliability of the
results reached in many cases and the trust which citizens are willing to
place in the court system. Unfortunately, many criminal justice systems
lack the most basic components of fairness: fair and impartial judges,
prosecutors free from political influences, and effective representation
for those accused of crimes.
Competition between the political parties to show that they are
tough on crime has included efforts to intimidate judges and the removal
of state court judges from office by voters after campaigns in which
capital punishment was the central issue. When federal Judge Harold
Baer suppressed cocaine and heroin seized by New York City police
officers, 13 Republican presidential candidate Robert Dole called for his
9. See McCleskey v. Kemp, 481 U.S. 279 (1987) (allowing Georgia to carry out executions
even though the death penalty is four times more likely in cases in which the victim was white
than in cases involving black victims).
10. See Andrews v. Shulsen, 485 U.S. 919, 920-22 (1988) (Marshall, J., dissenting) (opposing
the Court's denial of certiorari).
11. See Hance v. Zant, 114 S. Ct. 1392, 1392 (1994) (Blackmun, J., dissenting) (opposing the
Court's denial of certiorari); Bob Herbert, Mr. Hance's 'Perfect Punishment,' N.Y. TIMES, Mar.
27, 1994, at D17; Bob Herbert, Jury Room Injustice, N.Y. TiMEs, Mar. 30, 1994, at A1S.
12. See, e.g., Stephens v. State, 456 S.E.2d 560, 561 (Ga. 1995) (holding aprimafaciecase of
discrimination was not established even though 98.4 percent of those serving a life sentence for a
second drug offense were African American); Jones v. State, 440 S.E.2d 161, 163 (Ga. 1994)
(concluding no hearing required with regard to racial discrimination in capital sentencing in one
Georgia county); Foster v. State, 614 So. 2d 455, 463 (Fla. 1992), cert. denied, 510 U.S. 951
(1993) (concluding no hearing required on racial discrimination in the infliction of the death
penalty in Florida); see also Stephen B. Bright, Discrimination,Death and Denial: The Tolerance
of Racial Discriminationin the Infliction of the Death Penalty, 35 SANTA CLARA L. REv. 433,
467-80 (1995) (describing tolerance of racial discrimination by courts and refusal of courts to hold
hearings on issues of racial discrimination).
13. See United States v. Bayless, 913 F. Supp. 232, 234, vacated on rehearing,921 F. Supp.
211 (S.D.N.Y. 1996).
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impeachment. 14 Additionally, the Clinton White House suggested 1it5
would ask for his resignation if Judge Baer did not reverse his ruling.
Judge Baer reversed his ruling. 6
Since Rose Bird and three of her colleagues were voted off the
California Supreme Court in 1986 because of their votes in capital
cases,17 trial and appellate judges in other states have also been removed
from the bench for being "soft" on the death penalty. 8 The most recent
was Justice Penny White, who was voted off the Tennessee Supreme
Court last August in a retention election. In opposing Justice White, the
Republican Party mailed a brochure to voters titled, "Just Say NO!" with
the slogan, "Vote for Capital Punishment by Voting NO on August 1 for
Supreme Court Justice Penny White." 19 Inside, the brochure described
three cases to demonstrate that Justice White "puts the rights of
criminals before the rights of victims."20 The first case was described as
follows: "Richard Odom was convicted of repeatedly raping and stabbing to death a 78-year-old Memphis woman. However, Penny White
felt the crime wasn't heinous enough for the death penalty-so she
struck it down. 21
The mailing did not disclose that Odom's case was reversed
because all five members of the Tennessee Supreme Court agreed that
there had been at least one legal error which required a new sentencing
hearing.22 Nor did it mention that the Tennessee Court of Criminal
Appeals also concluded that Odom was entitled to a new sentencing
14. See Don Van Natta, Jr., Judges Defend A Colleague From Attacks, N.Y. TIMES, Mar. 29,
1996, at B1, B4 (reporting that "[o]n the Presidential campaign trail in California on Saturday,
Senator Dole called for Judge Baer's impeachment").
15. See Alison Mitchell, Clinton PressingJudge to Relent, N.Y. TIms, Mar. 22, 1996, at AI
("The White House put a Federal judge on public notice today that if he did not reverse a widely
criticized decision throwing out drug evidence, the President might ask for his resignation.").
After criticism by bar leaders, the White House backed off from its threat, issuing a statement that
"the proper way for the executive branch to contest judicial decisions with which it disagrees is to
challenge them in the courts." Linda Greenhouse, Judges as PoliticalIssues; Clinton Move in
New York Case Imperils JudicialIndependence, Bar Leaders Say, N.Y. TiMEs, Mar. 23, 1996, at
Al.
16. See United States v. Bayless, 921 F. Supp. 211, 217 (S.D.N.Y. 1996).
17. See Stephen B. Bright & Patrick J. Keenan, Judges and the Politics of Death: Deciding
Between the Bill of Rights and the Next Election in Capital Cases, 75 B.U. L. REV. 759, 760-61
(1995) (describing how Gov. Deukmejian first warned two justices he would oppose their
retention unless they changed their votes in capital cases and then carried out his threat).
18. See id. at 761-65 (describing removal of judges in Texas and Mississippi in elections after
campaigns in which the defeated were attacked for their votes in capital cases).
19. TENNESSEE REPUBLICAN PARTY, JUST SAY NO! BROCHURE (emphasis in original) (on file
with author).
20. Id.
21. Id.
22. See State v. Odom, 928 S.W.2d 18 (Tenn. 1996). In an opinion by Justice Birch three
members of the Court held that there were three errors requiring reversal. See id. at 32-33. The
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hearing.23 The Tennessee Supreme Court affirmed Odom's conviction
and remanded his case for a new sentencing hearing.24 No member of
the Court expressed the view that the crime was not heinous enough to
warrant the death penalty. Indeed, the remand for a new sentencing hearing made it quite clear that the Court did not find the death penalty
inappropriate for Odom. Justice White did not write the majority opinion, a concurring opinion or a dissenting opinion in the case. Yet Tennesee voters were led to believe that she had personally struck down
Odom's death penalty because she did not think the crime was "heinous
enough."
Justice White's opponents also blamed her for the fact that Tennessee has not carried out any executions in the last 36 years. 25 But the
Odom case was the only capital case that came before the Court during
White's 19 months on the Court. 26 Justice White was opposed by Tennessee's governor and both its United States Senators, all Republicans. 27
Immediately after the retention election, the Governor of Tennessee, Don Sundquist, said: "Should a judge look over his shoulder [in
making decisions] about whether they're going to be thrown out of
office? I hope so. '' 28 This contrasts sharply with a statement made by
Supreme Court Justice John Paul Stevens at the American Bar Association meeting in Orlando the same month: "It was never contemplated
that the individual who has to protect our individual rights would have
remaining two members of the Court concurred with regard to one error, but dissented with regard
to the other two. See id. at 33 (Anderson, C.J., concurring in part and dissenting in part).
23. See State v. Odom, 1994 WL 568433, at *24 (Tenn. Crim. App. 1994) (reversing and
remanding for a new sentencing hearing because the defendant was precluded from presenting
mitigating evidence at the penalty phase).
24. See State v. Odom, 928 S.W.2d at 18.
25. See Jeff Woods, Sundquist admits early ballot to boot White, NASHVILLE BANNER, July
26, 1996, at B2 (reporting that "White's foes are casting the election as a referendum on the death
penalty"). After the election, Gov. Don Sundquist said White was defeated because voters
"believe it's wrong that we haven't enforced the death penalty in 36 years, despite the
overwhelming need and support for it." Tom Humphrey, White Ouster Signals New PoliticalEra;
Judges May Feel 'Chilling Effect,' KNOXVILLE NEws-SENTINEL, Aug. 4, 1996, at Al. Republican
Party chair Jim Burnett said, "The public was fed up. We've had a death penalty since 1976 and
we haven't had an execution yet." John Gibeaut, Taking Aim, ABA JOURNAL, Nov. 1996, at 50,
51. See also Litmus test vs. the law, NASHVILLE TENNESSEAN, Aug. 6, 1996, at 6A (editorial)
("Without a doubt, many of the voters who voted against White were expressing their frustration
with the fact that Tennessee has not executed a death row inmate in 36 years.").
26. See Gibeaut, supra note 25 at 50-51 (describing the defeat of Justice White and challenges
to other judges).
27. See Jeff Woods, Public Outrage Nails a Judge, NASHVILLE BANNER, Aug. 2, 1996, at 1A,
2A (reporting that Gov. Don Sundquist and Sens. Fred Thompson and Bill Frist all announced
their opposition to White).
28. Paula Wade, White's defeat poses a legal dilemma: How is a replacement justice
picked?, MEMPHIS COM. APPEAL, Aug. 3, 1996, at Al.
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to consider what decision would produce the most votes." 2 9
Those like Gov. Sundquist who suggest that removing judges from
office for unpopular decisions is nothing more than democracy in action
misunderstand the role of courts in our society and the importance of an
independent judiciary. As Judge William Cranch wrote, courts have a
duty to decide the legal issues before them "undisturbed by the clamor
of the multitude."3 Often that includes protecting the rights of various
minorities-political, racial, and ethnic. Unlike legislatures or executives, courts are not expected to gauge public opinion by resort to focus
groups or public opinion polls before making their decisions. Judges are
expected to enforce the law, whether it be the First Amendment right of
citizens to publish unpopular opinions or the right of a suspected child
molester to a fair and impartial trial. As Justice Jackson once said:
The very purpose of a Bill of Rights was to withdraw certain
subjects from the vicissitudes of political controversy, to place them
beyond the reach of majorities and officials and to establish them as
legal principles to be applied by the courts. One's right to life, liberty, and property, to free speech, a free press, freedom of worship
and assembly, and other fundamental rights may not be submitted to
vote; they depend on the outcome of no elections. 3 '
The threat that a judge can be removed from office because of an
unpopular decision undermines the independence, integrity, and impartiality of the judiciary. The greatest threat to the rule of law comes from
those judges who remain on courts but refuse to enforce the law in
instances where an unpopular outcome could jeopardize their careers.
Once a judge compromises his or her oath by refusing to enforce the law
in order to stay in office or advance to a higher court, both the judge and
the court are irreparably diminished. When judges must depend upon
majority approval, courts are unable to perform one of their most important constitutional roles, described by Justice Black, of serving as
"havens of refuge for those who might otherwise suffer because they are
helpless, weak, outnumbered,' 32or because they are.., victims of prejudice and public excitement.
Prosecutors in most states also are elected and their decisions in
criminal cases are often not detached professional judgments, but are
based upon political considerations. The unlimited discretion that prosecutors are given in directing investigations, in charging, in deciding
whether to seek enhanced penalties or death, and in plea bargaining is a
29. Justice John Paul Stevens, Opening Assembly Address, American Bar Association Annual
Meeting, Aug. 3, 1996, at 12, quoting Florida Supreme Court Justice Ben Overton.
30. 1 Charles Warren, THE SUPRErvm COURT INUNITED STATES HISTORY 303 (1926).
31. West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943).
32. Chambers v. Florida, 309 U.S. 227, 241 (1940).
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major cause of the racial disparities throughout the criminal justice
systems.
Many states still lack indigent defense systems sufficient to provide
representation for poor people accused of crime. Numerous articles and
studies make clear the pervasiveness of the problem in all types of criminal cases and the reasons for it: the grossly inadequate funding of indigent defense systems, the lack of public defender programs in many
jurisdictions, the lack of independence of defender systems, and the low
standard for effective assistance established by the Supreme Court in
Strickland v. Washington.33
The lack of commitment to the Sixth Amendment's promise of a
right to counsel is starkly illustrated by the following account of a capital trial in Houston, Texas:
Seated beside his client-a convicted capital murderer--defense
attorney John Benn spent much of Thursday afternoon's trial in
apparent deep sleep.
His mouth kept falling open and his head lolled back on his
shoulders, and then he awakened just long enough to catch himself
and sit upright. Then it happened again. And again. And again.
Every time he opened his eyes, a different prosecution witness
was on the stand describing another aspect of the Nov. 19, 1991,
arrest of George McFarland in the robbery-killing of grocer Kenneth
Kwan.
When state District Judge Doug Shaver finally called a recess,
Benn was asked if he truly had fallen asleep during a capital murder
trial.
"It's boring," the 72-year old longtime Houston lawyer
explained. 34
This does not offend the Sixth Amendment, the trial judge explained,
33. See Strickland v. Washington, 466 U.S. 668 (1984); ABA
AL, A CALL FOR JUSTICE:

AN

ASSESSMENT

JUVENILE JUSTICE PROJECT, ET
OF ACCESS TO COUNSEL AND QUALrrY OF

REPRESENTATION INDELINQUENCY PROCEEDINGS (December 1995) (describing the poor quality of
representation for children accused in delinquency proceedings); THE SPANGENBERG GROUP, A
STUDY OF REPRESENTATION IN CAPITAL CASES IN TEXAS 156, 157 (1993) (prepared for the State
Bar of Texas); Douglas W. Vick, Poorhouse Justice: UnderfundedIndigent Defense Services and
Arbitrary Death Sentences, 43 BUFF. L. REv. 329 (1995); William S. Geimer, A Decade of
Strickland's Tin Horn: Doctrinal and Practical Undermining of the Right to Counsel, 4 WM. &
MARY BILL OF RTS. J. 91 (1995); Stephen B. Bright, Counselfor the Poor: The Death Sentence
Not for the Worst Crime but for the Worst Lawyer, 103 YALE L. J. 1835 (1994); Richard Klein,
The Eleventh Commandment: Thou Shalt Not Be Compelled To Render the Ineffective Assistance
of Counsel, 68 IND. L.J. 363 (1993); Bruce A. Green, Lethal Fiction: The Meaning of "Counsel"
in the Sixth Amendment, 78 IOWA L. REv. 433 (1993); Richard Klein, The Emperor Gideon Has
No Clothes: The Empty Promise of the ConstitutionalRight to Effective Assistance of Counsel, 13
HASTINGS CONST. L.Q. 625 (1986).
34. John Makeig, Asleep on the Job; Slay Trial Boring, Lawyer Said, HOUSTON CHRON., Aug.
14, 1992, at A35.
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because, "[t]he Constitution doesn't say the lawyer has to be awake."35
The Texas Court of Criminal Appeals apparently agreed with this analysis. It rejected McFarland's claim of ineffective assistance of counsel,3 6
applying the standard set by the United States Supreme Court in Strickland v. Washington.37

George McFarland is not the only person who was condemned to
die in Houston, the city responsible for more executions than any other
jurisdiction in the country, at a trial in which his defense lawyer slept.38
Calvin Burdine and Carl Johnson both had the misfortune of having
attorney Joe Frank Cannon assigned to defend them. 39 They are among
ten clients of Cannon who have been sentenced to death. ° Cannon has
been appointed by judges in Houston to numerous criminal cases in the
last 45 years despite his tendency to doze off during trial. 4 1 Carl Johnson was executed on September 19, 1995.42

When one city-the capital of capital punishment-has had three
cases involving sleeping lawyers in which the death penalty was
imposed and all were upheld by the state's highest court, it speaks
volumes about the lack of commitment to fairness. But equally shocking examples are found throughout the country. A study of homicide
cases in Philadelphia, which rivals Houston for its high number of death
cases, 43 found that the quality of lawyers appointed to capital cases in
35. Id.
36. See McFarland v. Texas, 928 S.W.2d 482, 499-07 (Tex. Crim. App. 1996).
37. 466 U.S. 668 (1984).
38. Since the reinstatement of capital punishment in 1976, more people have been executed
from Harris County, which includes Houston, than from any state in the union other than Texas
itself. See Barry Sclachter, Texas' Execution Record Defies Sole Answer, FT. WORTH STARTELEGRAM, Feb. 12, 1995, at A10 ("Death sentences from courts in Houston's county, Harris,
alone have accounted for more executions than the second-ranking state, Florida. It now has 114
inmates on death row.").
39. See Ex parte Burdine, 901 S.W.2d 456, 457 (Tex. Crim. App. 1995) (Maloney, J.,
dissenting) (describing findings of the trial court and testimony of the clerk of court that defense
counsel was sleeping during much of the trial). Neither the Texas Court of Criminal Appeals nor
the Fifth Circuit published their opinions upholding the death sentence for Carl Johnson.
However, the case, including the sleeping by defense counsel, is described in an article by the
lawyer who handled the case during post-conviction proceedings. See David R. Dow, The State,
the Death Penalty, and CarlJohnson, 37 B.C. L. REv. _, _ (July 1996) (forthcoming) (stating
that "the ineptitude of the lawyer... jumps off the printed page" and that later investigation found
that the lawyer was sleeping).
40. See Paul M. Barrett, Lawyer's Fast Work on Death Cases Raises Doubts About System,
WALL ST. J., Sept. 7, 1994, at Al (reporting that Cannon is known for hurrying through capital
trials like "greased lightening," occasionally falls asleep, and has had 10 clients sentenced to
death).
41. See id.
42. See NAACP LEGAL DEFENSE & EDUCATIONAL FUND, DEATH Row U.S.A. 8 (Summer
1996) (hereinafter DEATH Row U.S.A.].
43. See Tina Rosenberg, The DeadliestD.A., N.Y. TIMES MAGAZINE, July 16, 1995, at 21, 22
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Philadelphia is so bad that "even officials in charge of the system say
they wouldn't want to be represented in Traffic Court by some of the
people appointed to defend poor people accused of murder.""4 The
study found that many of the attorneys were appointed by judges based
on political connections, not legal ability. "Philadelphia's poor defendants often find themselves being represented by ward leaders, ward committeemen, failed politicians, the sons of judges and party leaders, and
contributors to the judge's election campaigns. 45
Other studies have found the same poor quality of representation in
capital cases in one state after another. The National Law Journal,after
an extensive study of capital cases in the six southern states that account
for the vast majority of executions, found that capital trials are "more
like a random flip of the coin than a delicate balancing of the scales"
because defense lawyers are too often "ill trained, unprepared ...[and]

grossly underpaid. 46 The American Bar Association concluded after an
exhaustive study that "the inadequacy and inadequate compensation of
counsel at trial" was one of the "principal failings of the capital punishment systems in the states today.

47

Despite these major deficiencies in the criminal justice systems,
Americans are being told that the answer to the crime problem is longer
prison terms, harsher conditions of imprisonment, greater use of the
death penalty, less due process, and less judicial review. Presently, the
United States incarcerates a greater percentage of its population than any
country in the world.4 8 Thirty-eight states provide for the death penalty4 9 and over 50 federal crimes are punishable by death. 51 More people were executed in the United States last year than in any year since
(noting that Philadelphia County's death-row population of 105 is third largest of any county in
the nation, close behind Houston's Harris County and Los Angeles County).
44. Frederic N. Tulsky, Big-Time Trials, Small Time Defenses, PHILADELPHIA INQUIRER, Sept.
14, 1992, at Al, As.

45. Id.
46. Marcia Coyle et al., FatalDefense: Trial and Error in the Nation's Death Belt, NAT'L

L.J., June 11, 1990, at 30. For twelve articles examining the quality of representation in numerous
cases in six states see id. at 30-44.
47. Ira P. Robbins, Toward a More Just and Effective System of Review in State Death
Penalty Cases, 40 AM. U. L. REv. 1, 16 (1990).
48. See 1,725 New Prisons Beds a Week; Biggest 1-Year Spurt in Inmate Population,
ATLANTA CONST., Dec. 4,1995, at 1A (reporting a Department of Justice announcement that there

are 1.1 million inmates in prison and another 484,000 in jails, giving the United States an
incarceration rate of 565 per 100,000, higher than even Russia, which had been the world leader).
49. See DEATH Row U.S.A., supra note 42, at 1.
50. See The Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322,

108 Stat. 1796 (1994) (codified as amended in scattered sections of 18 U.S.C.) (providing for the
death penalty for over 50 crimes); see also The Anti-Drug Abuse Act of 1988, Pub. L. No. 100-

690, § 7001, 102 Stat. 4181, 4387 (1988) (codified at 21 U.S.C. § 848(e) (1994)) (authorizing the
death penalty for drug "king-pins)."
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the reinstatement of capital punishment in 1976.5 t The United States is
one of only five countries in the world that has executed children in the
last six years.5 2 The others are Iran, Pakistan, Saudi Arabia and
Yemen.53
People are being imprisoned for longer periods of time in harsher
conditions. Politicians have eliminated educational and vocational programs for prisoners, removed exercise equipment from prisons, and
resorted to various types of primitive measures of punishment-such as
the chain gang, breaking rocks with sledge hammers and digging
ditches-to show how tough they can be.54
There has been virtually no debate among politicians about the wisdom of these measures-whether they constitute an effective crime control policy, whether they will actually make Americans safer in their
homes and on the streets.55 Nor has there been any discussion of the
importance of the fairness and the integrity of the system, the importance of the Bill of Rights, and the question of what kind of society we
want to have and how the least among us are to be treated.
Although long prison terms and death sentences may be the results
the public wants, ultimately citizens will have little respect for courts
that bend with the political winds. And no one can be expected to trust
or respect judgments obtained at trials where the accused was not adequately represented.
A fair process is essential to ensure that decisions made in the criminal justice system are as well informed and as reliable as humanly possible. Before the execution of Horace Dunkins by Alabama in 1989,
when newspapers reported that Dunkins was mentally retarded, at least
51. See DEATH Row U.S.A., supra note 42, at 2 (reporting 56 executions in 1995).
52. Facts and Figures on the Death Penalty, AMNESTY INTERNATIONAL, Mar. 1996, at 2.

53. See id.
54. See Rick Bragg, Chain Gangs to Return to Roads of Alabama, N.Y. TIMES, Mar. 26,
1995, at 16 (describing return of chain gangs to Alabama); Adam Nossiter, Making Hard Time
Harder,States Cut Jail TV and Sports, N.Y. TIMES, Sept. 17, 1994, at 1 (describing efforts to take
away television and exercise for prisoners in many states); Neal R. Peirce, America's angrypenal
policy, BALTIMORE SUN. July 29, 1996, at 9A (describing America's penal policy of the 1990s as

one of "meanness and retribution"); Charles Walston, Prison chief wants inmates walking,
working daily 4-mile treks now part of jail 'experience', ATLANTA J. & CONST., Jan. 3, 1996, at
Al (reporting that new head of Georgia's department of corrections, declaring that 30 to 35
percent of Georgia's prisoners "ain't fit to kill," would require inmates to make 4-mile walks and
dig ditches).
55. Although politicians in both major parties have been unwilling to questions these policies
for fear of appearing "soft on crime," they have been questioned by academics and other
commentators. See, e.g.,

CAMPAIGN FOR EFFECTIVE CRIME POLICY, TE IMPACT OF "THREE
STRIKES AND YoU'RE OUT" LAWS: WHAT HAVE WE LEARNED? (1996) (analyzing effect and

impact of "three strikes" laws); David J. Rothman, The Crime of Punishment, THE N.Y. REV.
BOOKS, Feb. 17, 1994, at 34 (reviewing several books and studies of crime and corrections

policies).
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one citizen who sat on Dunkins' case as a juror came forward and said
she would not have voted for the death sentence if she had known of his
mental limitations. 56 Because of the poor legal representation that
Dunkins had received from his court-appointed lawyer, evidence of his
mental retardation was not presented to the jury. The jury was unable to
perform its constitutional obligation to impose a sentence based on "a
reasoned moral response to the defendant's background, character and
crime, '5 7 because it was not informed by defense counsel of his disability. Nevertheless, Dunkins was executed. Fairness also matters because
of the importance of keeping improper influences, such as racial prejudice, from influencing the outcome of cases.
Nevertheless, Congress drastically limited one of the most fundamental safeguards which protect individuals from unlawful imprisonment or execution, habeas corpus review. Habeas corpus is the
mechanism by which a person convicted in a state or federal court may
petition the federal courts for review of a conviction or sentence on the
grounds that it was obtained in violation of the Constitution. 58 In an
effort to increase the number and speed of executions, Congress eliminated funding for the death penalty resource centers, which had provided
lawyers to the condemned in habeas corpus proceedings, 59 and passed
the Antiterrorism and Effective Death Penalty Act of 1996,60 which
places new, unprecedented restrictions on habeas corpus review.
For the first time in the nation's history, Congress has imposed a
statute of limitations on petitions for habeas corpus relief.61 The Act
also prohibits federal courts from granting habeas corpus relief unless
the decision of the state court "involved an unreasonable application of
clearly established Federal law, '"62 severely limits when a federal court
may conduct an evidentiary hearing, 63 and prohibits second or "successive" petitions for habeas corpus relief except in very narrow
56. See Peter Applebome. Two Electric Jolts in Alabama Execution, N.Y. TIMEs, July 15,

1989, at A6.
57. Penry v. Lynaugh, 492 U.S. 302, 319 (1989) (quoting California v. Brown, 479 U.S. 538,
545 (1987) (O'Connor, J., concurring)).
58. See 28 U.S.C. §§ 2241-2255 (1994); see also Fay V. Noia, 372 U.S. 391 (1963)
(describing the history and role of the Great Writ).
59. See Marcia Coyle, Republicans Take Aim At Death Row Lawyers, NAT'L L. J., Sept. 18,
1995, at Al, A25.
60. See Pub. L. 104-132, 110 Stat. 1214 (amending 28 U.S.C. § 153 (1994)).
61. See sections 101, 105 (amending 28 U.S.C. § 2244(d)(1) to establish a one-year statute of

limitations). A statute of limitations of 180 days is provided by section 107 of the Act, codified at
28 U.S.C. § 2263, for states which meet certain standards of providing counsel in capital postconviction proceedings.
62. Section 104(3)(1) (codified at 28 U.S.C. § 2254(d)(1)).
63. See section 104(4) (codified at 28 U.S.C. § 2254(3)(2)).
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circumstances. 64
The provisions of the Antiterrorism and Effective Death Penalty
Act represent a decision that results are more important than process,
that finality is more important than fairness, that it is more important to
get on with executions than determining whether convictions and
sentences were fairly and reliably obtained. Such a system produces
politically desirable results-convictions and death sentences-but it
does not produce justice. The criminal courts of the United States are
courts of vengeance, but they are not courts of justice.
To change this, judges must be selected on merit and insulated from
political pressures, public defender programs must be established and
adequately funded to provide competent legal assistance to poor people
accused of crimes, and all parts of the community must be involved in
the process. Such changes will begin to come about only when there is a
realization that demagoguery on the issue of crime does not make citizens safer, that the Bill of Rights is not a collection of technicalities, and
that everyone has an interest in the fairness and integrity of the courts.
In Robert Bolt's play, A Man for All Seasons, a young man argues
that laws that are inconvenient or unpopular should not be followed;
indeed, he would "cut down every law in England [to pursue the
Devil]."65 Thomas More responds: "[a]nd when the last law was down,
and the Devil turned round on you-where would you hide ... all the
laws being flat? This country's planted thick with laws . . .[do you]
really think you could stand upright in the winds that would blow
then?" 66

64. See sections 105, 106 (codified at 28 U.S.C. §§ 2255, 2244(b)) (limiting any successive
habeas corpus petition to constitutional violations which resulted in the conviction of an innocent
person or involved a new rule of law that applies retroactively to cases on collateral review).
65. ROBERT BOLT, A MAN FOR ALL SEASONS 66 (1990).

66. Id.

